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ARGUMENT  OF  JAMES  L.  MINNIS 

DELIVERED  BEFORE  THE  INTERSTATE  COMMERCE  COM- 
MISSION,  ON  REHEARING  FIVE  PER  CENT  ADVANCED 
RATE  CASE,  DOCKET  5860,  ON  OCTOBER  29,  1914. 


This  proceeding  has  been  altered  in  substantial  respects 
since  the  previous  argument.  At  that  time  the  Commission 
had  before  it,  for  approval,  tariffs  which,  exclusive  of 
the  minimum  provision,  carried  substantially  a  five 
per  cent  increase  in  freight  rates  in  Official  Classifica¬ 
tion  territory,  except  rates  on  anthracite  coal  moving  to  the 
Atlantic  ports,  which  are  before  the  Commission  in  another 
proceeding,  and  the  major  body  of  the  rates  between  points 
in  New  England,  which  had  recently  received  separate  con¬ 
sideration. 

..  The  subsequent  progress  of  the  case  has  drawn  into  it 
tariffs  carrying  an  advance  in  passenger  rates  to  substantially 
a  uniform  basis  of  2y2  cents  per  mile,  and  other  tariffs  carry¬ 
ing  very  substantial  increases  in  rates  on  a  number  of  com¬ 
modities  which  were  previously  carried  at  what  the  Com¬ 
mission  has  denominated  “unremunerative  rates;”  and  still 
other  tariffs  carrying  charges  for  services  which  the  Com- 
mission  has  denominated  “free  services.’’ 

The  carriers  in  Central  Freight  Association  territory  have, 
in  addition,  filed  tariffs,  which  have  become  effective,  carry¬ 
ing  substantially  five  per  cent  increases  in  their  freight  rates 
in  that  territory*  exclusive  of  the  rates,  on  nine  so-called 
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heavy  commodities,  which  comprise  a  substantial  portion 
of  the  tonnage  of  that  territory. 

The  case,  as  thus  developed,  embraces  substantially  all 
rates  of  the  carriers  in  Official  Classification  territory. 

The  carriers  claim  that  all  the  tariffs  which  have  not  be¬ 
come  effective  should  be  approved  and  put  in  force,  on  the 
ground  that  thev  are  in  need  of  all  the  revenue  the  tariffs 
will  produce. 

Now,  what  is  the  proper  rule  or  measure  for  determining 
that  claim? 

Obviously  the  claim  ought  not  to  be  determined  in  a 
haphazard  way.  The  determination  of  the  appropriate  rule 
or  measure  which  should  be  applied  is  of  the  gravest  im¬ 
portance,  viewed  from  any  standpoint.  It  is  not  only  im¬ 
portant  to  the  shippers,  the  consuming  public,  and  those  in¬ 
terested  in  the  carriers,  for  the  time  being,  but  it  will  become 
a  precedent  and  will  be  regarded  as  a  declaration  of  the 
attitude  of  the  Government  with  respect  to  the  financing  of 
the  railroads. 

On  the  previous  argument,  attention  was  called  to  the 
doctrine  often  announced  by  our  Supreme  Court,  that  the 
duty  to  afford  railroad  transportation  is  a  function  of  the 
Government  and  one  it  owes  to  its  citizens. 

Attention  was  also  called  to  the  traditional  policy  of  the 
Government,  and  the  only  one  compatible  with  our  free  in¬ 
stitutions,  which  has  been,  from  the  early  railroad  era,  to 
rely  and  depend  upon  private  investors,  who  owe  no  duty 
in  the  premises  and  invest  voluntarily,  if  at  all,  to  furnish 
the  money  necessary  to  construct  and  develop  our  railroad 
transportation  facilities.  And  it  was  observed  that  the  con¬ 
tinuation  of  the  policy  depends  upon  railroad  investments 
being  safe  and  attractive  to  private  investors,  because  if 
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they  be  not  so  investors  will  not  furnish  the  money  and  the 
policy  will  fail  and  the  Government  itself  will  fail  in  its 
duty  to  its  citizens. 

And  attention  was  also  called  to  the  statutes  enacted  by 
Congress  in  execution  of  that  policy,  culminating  in  the 
statute  under  which  the  Commission  is  now  proceeding,  from 
which  it  appears  that  the  policy  of  the  Government,  in  so 
far  as  it  affects  the  credit  of  the  carriers,  no  longer  reposes 
in  statutes  of  fixed  and  definite  terms  which  may  be  under¬ 
stood  and  relied  upon,  but  manifests  itself  only  in  the  rul¬ 
ings  and  decisions  of  this  body. 

At  a  time  like  this,  when  many  of  our  people  have  lost 
their  savings  invested  in  railroads  and  the  general  investing 
public  is  apprehensive  and  more  or  less  suspicious  of  rail¬ 
road  investments,  a  clear  and  explicit  definition  of  the  atti¬ 
tude  of  the  Government  with  respect  to  railroad  credit  is  not 
only  demanded  by  the  public  welfare,  but  by  common 
honesty  and  fair  dealings  as  between  the  Government  and 
its  citizens.  The  people  are  entitled  to  know  the  attitude 
of  the  Government  expressed  through  the  Commission,  and 
to  determine  for  themselves  whether  thev  wish  further  to 
promote  the  railroad  industry  of  the  country  by  their  sav¬ 
ings,  and  this  applies  as  well  to  those  who  now  have  invest¬ 
ments  as  to  those  who  may  have  a  surplus  to  invest. 

That  attitude  cannot  be  announced  in  mere  words,  but 
if  expressed  it  must  be  expressed  in  the  application  of  a  rule 
or  measure  to  the  facts  in  this  case. 

The  uniform  courtesy  shown  by  the  members  of  the  Com¬ 
mission  to  every  person  who  has  appeared  before  them  in 
this  proceeding,  and  the  indulgent  and  considerate  manner 
in  which  they  have  received  suggestions  from  all  sources, 
howsoever  humble,  and  the  spirit  of  earnest  and  impartial 
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inquiry  which  has  characterized  their  deliberations  through¬ 
out  the  trial,  assures  me  that  I  shall  not  be  regarded  as  alto¬ 
gether  presumptuous  if  I  venture  to  express  my  opinion  with 
respect  to  what  that  rule  or  measure  should  be. 

The  rule  so  often  referred  to  by  the  Commission  in  pre¬ 
vious  cases,  that  a  reasonable  rate  is  one  which  will  produce 
the  legitimate  outlays  of  the  carrier  and  a  reasonable  return 
on  the  value  of  its  property,  is  not  appropriate  or  adequate 
in  a  case  like  the  one  we  are  considering,  because  it  is  in¬ 
applicable  and  contrary  to  the  policy  of  the  Government 
to  finance  the  railroad  enterprise  by  private  capital. 

In  the  first  place,  the  rule  does  not  measure  the  rights  of 
the  carrier.  The  rule  had  its  origin  in  a  case  brought  by 
a  carrier  to  enjoin  the  enforcement  of  rates  on  the  ground 
that  they  would  confiscate  its  property  in  violation  of  the 
constitutional  guarantees  which  vouchsafe  to  every  man 
that  his  property  shall  not  be  taken  without  due  process  of 
law  or  for  public  use  without  compensation.  The  evidence 
showed  that  the  body  of  the  rates  of  the  carrier  did  not 
afford  sufficient  revenue  to  defray  its  legitimate  outlays  and 
a  reasonable  return  on  the  value  of  its  property,  and  the 
court  held  that  the  rates  were  confiscatory. 

Thus  the  rule  was  promulgated  as  a  measure,  not  of  the 
rights  of  the  carrier,  but  as  a  measure  of  the  rights  guaran¬ 
teed  by  the  Constitution. 

Constitutional  guarantees  do  not  limit  or  define  the  rights 
of  persons;  they  were  designed  to  limit  the  extreme  ag¬ 
gressions  one  may  be  forced  to  suffer. 

-  Thus  the  Constitution,  as  construed  by  the  rule,  guar¬ 
antees  that  a  carrier  shall  enjoy  the  right  to  produce  its 
legitimate  outlays  and  a  reasonable  return  on  the  value  of 
its  property.  But  it  may  lawfully  make  more,  and,  accord- 
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ing  to  the  general  understanding  of  equity  and  justice,  it 
ought  to  be  permitted  to  make  more. 

The  rule,  then,  is  a  proper  measure  of  the  rights  guar¬ 
anteed  to  the  carrier,  but  not  of  the  rights  it  may  lawfully 
enjoy. 

In  the  second  place,  the  Constitution  does  not  guarantee 
that  the  carrier  will  make  enough  money  to  defray  its  out¬ 
lays  and  pay  a  reasonable  return  on  its  property;  so,  under 
the  rule,  investors  in  railroads  may,  at  the  utmost,  make  a 
reasonable  return  on  their  investments.  They  may  not 
make  anv  return  on  their  investments,  or  if  they  fail  to 
make  a  return  for  a  period  they  have  no  right  during  a  sub¬ 
sequent  period  to  recoup  their  losses,  even  if  they  may  be 
able  to  do  so. 

I  do  not  believe  any  one  circumstance  has  been  more 
harmful  to  railroad  credit  than  the  necessity  which  called 
for  the  application  of  that  rule  to  protect  the  constitutional 
guarantees  to  the  carrier,  and  the  significance  of  the  rule 

itself. 

Investors  say,  why  invest  our  money  in  an  enterprise 
which  is  forbidden  the  right  to  earn  more  than  a  return 
on  our  investments,  without  any  assurance  that  it  will  earn 
any  return  whatever,  and  if  it  fails  to  earn  a  return  during 
one  period  it  has  not  the  right  to  recoup  our  losses  in  the 
event  it  is  able  to  do  so,  when  we  can  invest  our  money  in 
enterprises  whose  right  to  earn  money  is  unlimited? 

The  moral  sense  of  right  and  justice  of  the  investors  has 
caused  them  to  revolt,  and  will  continue  to  cause  them  to 
revolt,  against  the  suggestions  that  when  they  invest  their 
money  for  the  use  of  the  public  they  must  take  all  the 
chances  and  hazards,  with  a  mere  possibility  of  earning  at 
the  most  a  reasonable  return  on  their  investments,  while  the 
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public  wbo  uses  the  product  of  the  investment  assumes  no 
obligation  or  hazard  whatever. 

Obviously,  no  man  of  sense  will  invest  his  money  on  the 
theory  that  he  may,  in  case  of  necessity,  take  refuge  under 
the  constitutional  guarantees  to  prevent  the  public  from  de¬ 
stroying  his  investment. 

In  the  third  place,  the  rule  is  an  inflexible  rule  of  law 
which  measures  an  existing  situation,  and  takes  no  account 
whatever  of  the  future.  It,  therefore,  does  not  admit  of 
“taking  time  by  the  forelock”  or  the  exercise  of  foresight 
in  dealing  with  the  needs  of  the  carriers. 

Under  it  you  cannot  adjust  rates  to  meet  a  foreseen  change 
in  transportation  conditions  which  greatly  enhances  the  cost 
of  doing  business,  but  you  must  wait  not  only  until  the 
foreseen  event  happens,  but,  as  the  rule  has  been  applied, 
until  your  losses  therefrom  have  continued  a  sufficient 
length  of  time  to  justify  the  certain  belief  that  the  changed 
conditions  are  permanent — and  then  the  carrier  may  be  al¬ 
lowed  a  reasonable  return  on  its  property,  but  nothing  to 
recoup  its  losses. 

No  business  can  prosper  or  thrive  under  such  circum¬ 
stances,  but  in  time  must  inevitably  perish. 

That  this  is  true  accords  with  the  universal  experience 
of  mankind.  The  word  “foresight”  and  the  phrases  “take 
time  by  the  forelock”  and  “an  ounce  of  preventative  is  worth 
a  pound  of  cure,”  are  by-words  of  the  people,  and  were 
coined  to  express  an  indispensable  element  to  the  success  of 
any  enterprise  or  achievement  in  life,  whether  great  or  small. 

Men  who  make  money  and  have  a  surplus  to  invest  have 
no  time  to  theorize — they  are  men  of  practical  judgment 
and  their  common  sense  teaches  them  that  they  cannot 
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safely  invest  their  money  in  an  enterprise  which  cannot 
avail  itself  of  foresight  in  the  conduct  of  its  business. 

In  the  fourth  place  the  Commission  is  an  administrative 
body,  created  to  administer  the*  great  railroad  properties 
of  the  country.  It  differs  from  a  court  in  this  respect — 
that,  whereas  a  court  administers  fixed  and  rigid  rules  of 
law  without  flexibility,  the  exercise  of  the  powers  of  the 
Commission  involves  a  flexibility  limited  only  by  the  almost 
numberless  exigencies  which  arise  from  time  to  time  in  the 
conduct  of  the  railroad  business. 

A  judge  applies  his  knowledge  of  the  law,  whereas  the 
Commission  must  apply  sound  business  judgment  in  the 
administration  of  great  properties. 

The  rule,  therefore,  if  otherwise  sound,  would  not  be  use¬ 
ful  to  the  Commission;  in  fact,  no  tight  and  fast  rule  of 
law  can  be  of  value  in  performing  administrative  functions, 
except  in  an  argumentative  sense. 

In  the  fifth  place,  from  the  standpoint  of  the  Commis¬ 
sion,  there  is  no  means  at  this  time  of  ascertaining  the  value 
of  the  property  of  the  carriers- — an  ultimate  fact  indispensa¬ 
ble  to  the  application  of  the  rule. 

The  rule,  therefore,  in  a  case  of  this  kind,  not  only  fails 
to  measure  the  rights  of  the  carriers,  but  its  application 
would  be  contrary  to  the  policy  of  the  Government,  in  that 
it  would  destroy  the  credit  of  the  carriers  and,  in  time,  the 
railroad  industry.  And,  as  the  facts  which  call  for  its  ap¬ 
plication  cannot  be  found  in  the  record,  to  attempt  to  apply 
the  rule  would  result  only  in  confusion,  especially  at  a 
time  like  this,  when  the  public  interests  and  the  property 
rights  in  a  great  industry  involving  the  business  structure 
of  the  country  demand  a  declaration  of  a  definite  policy 
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or  rule  which  will  leave  no  doubt  with  respect  to  the  attitude 
of  the  Government  toward  railroad  credit. 

My  study  of  the  question  has  convinced  me  that,  as  the 
Government  itself  is  under  a  duty  to  its  citizens  to  afford 
railroad  transportation,  and  as  it  has  adopted  the  policy  to 
discharge  that  duty  by  depending  and  relying  on  private 
investors  to  furnish  the  money  for  that  purpose,  it  must 
have  engaged  to  make  railroad  investments  reasonably  at¬ 
tractive  as  the  foundation  of  its  policy,  because  a  breach  of 
that  engagement  would  destroy  the  policy,  either  by  de¬ 
priving  the  people  of  transportation  or  necessitating  its  con¬ 
duct  by  the  Government  directly. 

And  that  in  a  case  of  this  kind,  where  the  carriers  com¬ 
plain  of  already  depleted  revenues  and  greatly  impaired 
credit,  and  that  the  financing  of  the  European  war,  which 
experts  say  will  throw  upon  the  market  for  some  years  to 
come,  in  competition  with  railroad  securities,  large  Govern¬ 
ment  loans,  naturally  preferential  in  the  eyes  of  investors, 
the  safeguarding  of  the  present  and  future  credit  of  the  car¬ 
riers  is  the  overshadowing  question. 

When  we  consider  that  the  credit  of  the  carriers  is  now 
dependent  on  their  revenues,  the  true  rule  would  seem  to 
be  that  the  Commission  ought  to  allow  such  advances  in 
rates  as,  in  the  exercise  of  sound  business  judgment  and 
foresight,  the  evidence  shows  reasonably  necessary  to  make 
railroad  investments  sufficiently  attractive  to  enable  the  car¬ 
riers  to  obtain  from  private  investors  the  money  which  they 
must  have  in  order  to  afford  facilities  reasonably  adequate 
for  the  transportation  demanded  of  them  by  the  public. 

I  do  not  mean  to  suggest  that  the  rates  should  be  advanced 
regardless  of  whether  the  advanced  rates  would  be  reason¬ 
able.  In  this  proceeding  the  Commission  has  before  it  sub- 
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stantially  the  entire  body  of  rates  of  the  carriers,  which,  pre¬ 
sumably,  sustain  a  proper  relationship  to  each  other  in  re¬ 
spect  to  service  and  the  burden  of  transportation.  This  re¬ 
lationship,  as  to  given  rates,  cannot  be  inquired  into  unless 
the  examination  covers  each  and  every  rate  of  the  entire  rate 
structure,  because  it  cannot  be  said  that  any  one  rate  bears,  in 
relation  to  service,  a  greater  burden  of  transportation  than 
it  should  bear,  unless  a  similar  ascertainment  be  made  with 
respect  to  each  individual  rate  of  the  many  millions  of  rates 
involved — confessedly  a  task  impossible  of  accomplishment 
in  this  proceeding. 

The  inquiry,  under  the  rule  I  have  suggested,  is,  whether 
the  bodv  of  rates  of  the  carriers  should  be  advanced  in  order 
to  continue  the  policy  of  the  Government  to  conduct  and  de¬ 
velop  railroad  transportation  by  private  capital.  And  if  it 
be  found  that  an  advance  ought  to  be  made  for  that  purpose, 
the  advanced  rates  would  be  reasonable,  because  reasonable 
rates,  in  view  of  the  policy  of  the  Government,  could  not,  in 
the  nature  of  things,  be  lower  than  a  level  of  rates  required 
to  execute  that  policy. 

If  the  rates  are  put  in  force,  the  Commission  has  ample 
power,  from  time  to  time,  to  ascertain  whether  individual 
rates  bear,  in  relation  to  service,  more  than  their  proper  share 
of  the  total  burden  of  transportation. 

The  rule,  after  all,  is  founded  on  necessity,  because  it 
is  obvious  that  unless  the  rates  of  the  carriers  are  high 

enough  to  make  their  securities  attractive,  under  all  the 

• 

circumstances,  the  earners  will  not  be  able  to  obtain  the 
money  they  must  have  in  order  to  discharge  their  public 

duties. 

It  will  be  noted  that  the  rule  imposes  on  the  Commission 
the  duty  of  not  only  exercising  sound  business  judgment. 
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but  likewise  reasonable  foresight  in  the  interest  of  the  car¬ 
riers. 

During  the  progress  of  the  hearing,  observations  were 
made  with  respect  to  the  power  of  the  Commission  to  thus 
deal  with  a  situation  like  the  one  now  before  it. 

If,  under  the  legislation  of  Congress,  the  Commission  has 
not  the  power  to  exercise  the  judgment  and  foresight  which 
may  be  essential  to  enable  the  carriers  to  obtain  the  capital 
necessary  to  discharge  their  public  duties,  the  Government 
has  disabled  itself  from  executing  its  policy  and  discharg¬ 
ing  its  duty  to  our  citizens,  because,  manifestly,  the  carriers 
have  no  power  to  exercise  as  a  finality  either  judgment  or 
foresight. 

Obviously  that  construction  involves  a  misapprehension, 
because  prior  to  the  congressional  act  of  1910  the  carriers 
had  the  power  to  exercise  judgment  and  foresight  and  do  all 
things  needful  in  the  way  of  increasing  rates  to  protect  their 
credit.  That  act  did  not  expressly  deny  any  power  to  the 
carriers,  but  it  conferred  power  on  the  Commission  to  de¬ 
termine  the  circumstances  under  which  rates  may  be  ad¬ 
vanced,  and  thereby  inferentially  denied  to  the  carriers  the 
power  to  make  advanced  rates  effective.  The  act,  there¬ 
fore,  could  not  have  conferred  on  the  Commission  less  power 
than  it  took  from  the  carriers,  and  as  it  conceded  that  it 
took  from  the  carriers  the  power  to  determine  when  their 
rates  ought  to  be  advanced  in  order  to  sustain  their  credit, 
it  follows  that  the  power  previously  enjoyed  by  the  car¬ 
riers  must  have  been  vested  in  the  Commission. 

The  Commission,  therefore,  has  as  complete  power  to  deal 
with  the  subject  as  the  carriers  had  prior  to  the  act  of  1910. 

If  the  rule  I  have  suggested  be  sound,  the  question  then 
is,  whether  it  is  reasonably  necessary  and  proper  to  make 
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effective  the  proposed  advanced  tariffs  in  order  to  enable  the 
carriers  to  finance  their  present  needs  and  their  needs  in  the 
future,  which  can  now  be  foreseen,  and  that  question  must 
be  determined  on  the  evidence  in  the  record. 

In  my  view,  the  determination  of  the  question  involves 
sound  business  judgment,  based  upon  the  results  of  the 
operations  of  the  carriers  up  to  the  present  time,  the  effect 
of  the  European  war,  in  so  far  as  it  may  be  relevant,  and 
the  fact  that  the  carriers  must,  within  the  next  year,  raise 
as  much  as  750  millions  of  dollars  in  order  to  meet  matur¬ 
ing  obligations  and  keep  up  their  properties,  and  all  other 
circumstances  which  may  have  a  bearing  on  the  case. 

It  appears  in  the  record  that  scandal  and  dishonesty  have 
attended  the  management  of  a  few  carriers,  and  it  has  been 
asserted  that  that  circumstance  resulted  in  making  private 
investors  suspicious  of  railroad  investments.  If  that  be  true, 
in  determining  the  case  we  must  take  account  of  that  cir¬ 
cumstance,  as  well  as  any  other  circumstance  which  may 
have  impaired  the  credit  of  the  carriers. 

Manifestly,  the  nature  of  the  causes  which  have  impaired 
the  credit  of  the  carriers  is  immaterial.  If  investors  have 
become  suspicious,  their  suspicions  must  be  overcome  if  we 
obtain  their  money  which  we  must  have. 

The  management  of  the  railroads  is  precisely  where  the 
law  has  placed  it,  and  if  any  fault  may  be  found  on  that 
head,  it  must  be  with  the  law,  which  cannot  be  corrected  by 
the  Commission. 

I  shall  not  examine  the  evidence  in  the  general  case,  as 
that  has  been  or  will  be  fully  presented  by  my  associates ;  but 
I  wish  now  to  briefly  refer  to  some  relevant  facts  relating  to 
the  condition  of  the  railroads  in  Central  Freight  Association 
territory : 
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Maxwell’s  Exhibit  9  shows  a  decline  in  net  operating  m- 
come  of  Group  1,  in  1914  as  against  1913,  of  $41,305,494,  or 
39% ;  and  that  the  ratio  of  net  operating  income  to  property 
investment  in  1914  was  2.79%  as  compared  with  4.65%  in 
1913. 

That  the  operating  ratio  was,  in  1913,  74.61%;  in  1914, 
80.23%. 

That  the  net  operating  income  of  that  group  was  equiva¬ 
lent  to  6%  on  $70,483  per  mile  of  first  main  track  owned 
in  1913,  and  $42,900  per  mile  in  1914,  as  compared  with 
property  investment  of  $90,940  per  mile  in  1913  and 
$92,727  per  mile  in  1914. 

Or  that  the  net  operating  income  was  equivalent  to  6% 
in  1913  on  $32,050  per  mile  of  all  track  operated,  and 
$19,333  in  1914. 

That  the  net  operating  income  of  Group  3,  which  the 
Commission  held  to  be  typical  of  railroad  conditions  in  the 
territory  in  1913,  was  $38,700,000  and  in  1914,  $19,400,- 
000 — a  decline  of  50%. 

That  the  ratio  of  property  investment  to  net  operating 
income  was,  in  1913,  2.61%;  in  1914,  1.29%.  That  the 
operating  ratio  was  in  1913,  79.03%;  in  1914,  84.48%. 

And  that  the  net  operating  income  was  equivalent  to  6% 
on  $32,800  per  mile  of  first  main  track  owned  in  1913,  and 
$16,300  in  1914,  as  compared  with  property  investment  of 
$75,500  per  mile  in  1913  and  $75,700  per  mile  in  1914. 

Or  that  the  net  operating  income  was  equivalent  to  6% 
on  $20,600  per  mile  of  all  track  owned  in  1913,  and  $10,183 
in  1914,  as  compared  with  property  investment  of  $47,400 
per  mile  in  1913  and  $47,200  per  mile  in  1914. 

Or  that  the  net  operating  income  was  equivalent  to  6% 
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on  $18,100  per  mile  of  all  track  operated  in  1913  and  $8,900 
in  1914. 

As  I  have  said,  Group  3  was  adjudged  by  the  Commission 
typical  of  the  railroad  situation  in  the  territory.  The  Illi¬ 
nois  Central  is  included  in  that  group,  but  its  business  con¬ 
sists  largely  of  tonnage  controlled  by  the  Southern  and  West¬ 
ern  Classifications  and  intrastate  rates,  and  is  not,  to  a  great 
extent,  affected  by  the  low  rates  in  Central  Freight  Association 
territory,  and  for  that  reason  the  Commission  did  not  re¬ 
quire  it  to  make  answers  to  the  7 8  questions. 

If  we  exclude  from  Group  3  the  Illinois  Central,  the  group 
will  then  contain  a  mileage  of  17,969  miles  and,  exclusive  of 
the  Illinois  Central  the  group  earned  net  operating  income 
in  1913  of  $27,200,000,  equivalent  to  2.24%  on  property  in¬ 
vestment,  and  in  1914,  $8,600,000  or  55/100ths  of  one  per 
cent  on  property  investment.  The  net  operating  income  was 
equivalent  to  6%  on  $30,100  per  mile  of  first  main  track 
owned  in  1913  and  $7,200  in  1914,  as  compared  with  a 
property  investment  of  $80,700  per  mile  in  1913  and  $80,200 
per  mile  in  1914. 

Or  the  net  operating  income  was  equivalent  to  6%  on 
$19,100  per  mile  of  all  track  owned  in  1913  and  $4,600  in 
1914  as  compared  with  a  property  investment  of  $51,200 
per  mile  in  1913  and  $50,400  in  1914. 

Or  the  net  operating  income  was  equivalent  to  6%  on 
$16,300  per  mile  of  all  track  operated  in  1913  and  $3,900 
in  1914. 

The  Wabash,  which  is  in  the  hands  of  a  receiver,  and  has 
been  heretofore  regarded  as  among  the  more  unfortunate 
roads,  is  as  prosperous  as  the  average  of  the  roads  included 
in  Group  3,  including  the  Illinois  Central,  and  very  far 
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above  the  average  of  the  group  if  the  Illinois  Central  be 
excluded. 

The  net  operating  income  of  the  Wabash  in  1913  was 
$3,700,000  in  1914,  $2,100,000,  which  amounted  in  1913 
to  2.09%  on  the  property  investment,  and  in  1914  1.12% — 
as  compared  with  55/100ths  of  1%,  the  average  of  Group  3 
exclusive  of  the  Illinois  Central. 

The  net  operating  income  of  the  Wabash  was  equivalent 
to  6%  on  $30,300  per  mile  of  first  main  track  owned  in  1913, 
and  $17,300  in  1914,  as  compared  with  $7,200,  the  average 
of  Group  3,  exclusive  of  the  Illinois  Central. 

The  net  operating  income  of  the  Wabash  Avas  equivalent 
to  6%  on  $19,750  per  mile  of  all  track  owned  in  1913,  and 
$11,000  in  1914 — as  compared  with  $4,600  in  1914,  the 
average  of  Group  3  exclusive  of  the  Illinois  Central. 

The  net  operating  income  of  the  Wabash  was  equivalent 
to  6%  on  $15,100  per  mile  of  all  track  operated  in  1913  and 
$8,400  in  1914 — as  compared  with  the  average  of  Group  3, 
exclusive  of  the  Illinois  Central,  of  $3,900  in  1914. 

The  ratio  of  expenses  and  taxes  to  gross  revenue  on  the 
Wabash  was  80.58%  in  1913  and  84.77%  in  1914  or  4.08% 
less  than  the  average  of  Group  3: 

The  great  decline  in  net  operating  income,  in  1914  as 
against  1913,  of  the  Central  Freight  Association  lines,  was 
due  almost  wholly  to  the  increased  cost  of  doing  business  and 
taxes. 

The  figures  show  that  the  gross  revenues  of  Group  1, 
1913  over  1914,  declined  4.4%,  and  of  Group  3,  1.9%. 

The  evidence  shows  that  Group  3  has  no  unappropriated 
surplus,  but  a  deficit  amounting  to  more  than  $72,000,000. 

These  figures  show  that  the  tendencies  of  which  the  car¬ 
riers  complained  in  1910  and  again  throughout  the  trial 
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of  this  case,  have  culminated  in  Central  Freight  Association 
territory  in  disaster.  The  same  tendencies  in  the  lines  in 
Trunk  Line  territory  are  obvious  and  have  been  for  some 
time  to  Mr.  Williard,  to  Mr.  Rea,  and  other  trained  railroad 
men  who  are  responsible  to  the  public  and  their  stockholders 
and  creditors  for  their  proper  management. 

The  cause  of  that  tendency  became  manifest  to  them  in 
1910  when  expenses  increased  enormously  without  any  in¬ 
crease  in  rates.  That  is  the  disease  which  has  almost  de¬ 
stroyed  the  railroads  in  Central  Freight  Association  territory, 
and  it  is  obvious  to  those  skilled  in  railroad  management  that 
the  same  germ  is  at  work  in  the  lines  in  Trunk  Line  terri¬ 
tory.  Experienced  railroad  men  recognized  the  effect  of  that 
tendency,  just  as  a  physician  recognizes  from  early  symp¬ 
toms  a  deadly  disease. 

Is  it  in  the  public  interest  that  an  advance  in  rates  in 
Trunk  Line  territory  be  postponed  until  great  lines  like  the 
Pennsylvania,  the  B.  &  0.,  and  the  New  York  Central  shall 
have  reached  the  present  condition  of  the  Central  Freight 
lines? 

While  the  rates  have  been  and  are  now  lower  in  Central 
Freight  Association  territory  than  in  Trunk  Line  territory, 
the  evidence,  I  think,  shows  that  the  increase  in  the  cost  of 
doing  business  has  grown  out  of  proper  relationship  to  the 
rates  in  Trunk  Line  territory.  The  lower  rates  in  Central 
Freight  Association  territory  co-operated  with  the  high  costs 
to  bring  the  disaster  on  them  first,  but  it  is  not  unreasonable 
to  conclude  that  the  same  cause  will,  if  not  timely  arrested, 
produce  in  time  the  same  condition  in  Trunk  Line  territory. 

The  Commission  held,  on  the  evidence  exclusive  of  the 
1914  figures,  that  the  carriers  had  not  discharged  the  burden 
of  proof  with  respect  to  the  reasonableness  of  the  rates  on 
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brick,  tile,  clay,  coal,  coke,  starch,  cement,  iron  ore,  and 
plaster. 

I  submit  the  1914  figures  for  the  17,900  miles  in  Group 
3,  exclusive  of  the  Illinois  Central,  which  produced  net  oper¬ 
ating  income  equivalent  to  6%  on  only  $7,200  per  mile  of 
first  main  track  owned,  or  $4,600  per  mile  of  all  track  owned, 
or  $3,900  per  mile  of  all  track  operated,  discharges  the  bur¬ 
den  of  proof  as  to  those  commodities. 

The  ratio  of  operating  expenses  and  taxes  to  gross  reve¬ 
nues  of  those  lines  in  1914  wTas  90.96%.  The  high  cost  of 
doing  business  demonstrates,  in  connection  with  the  other 
testimony,  that  the  carriers  are,  under  present  rates,  trans¬ 
porting  the  above  commodities — a  substantial  part  of  their 
tonnage — without  adequate  profit,  and  that  the  proposed  ad¬ 
vance  on  those  commodities  would  not  be  unreasonable. 

The  evidence  shows  that  the  increase  in  the  revenues  of 
the  Wabash  from  the  tariffs  carrying  the  advance  of  5%, 
which  have  just  become  effective,  will,  based  on  the  figures 
of  1914,  produce  about  $230,000  additional  revenue  per  year, 
or  $139.00  per  mile  on  the  lines  of  the  Wabash  in  Central 
Freight  Association  territory. 

The  evidence  further  shows  that  from  the  other  tariffs 
carrying  increases  which  have  recently  been  filed,  some  of 
which  have  not  become  effective,  the  Wabash  it  is  estimated 
will  receive  $320,000  per  year,  making  in  all  about  $550,000 
per  annum  which  the  Wabash  will  likely  receive.  This  esti¬ 
mate  includes  the  revenue  which  may  be  derived  from  the 
proposed  increase  in  passenger  fares,  and  amounts  to  $332.00 
per  mile  of  road  in  Central  Freight  Association  territory. 

Tariffs  under  consideration  which  the  carriers  will  file, 
and  which  it  is  hoped  will  become  effective,  will,  in  the  event 
they  become  effective,  add  about  $110,000  to  the  revenues 
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of  the  Wabash,  making  the  total  additional  revenues  now  in 
prospect  $660,000  per  annum,  or  about  $400.00  per  mile  of 
its  lines  in  Central  Freight  Association  territory. 

We  are  not  justified  in  believing  that  the  other  lines,  or 
any  great  number  of  them,  will  derive  as  much  revenue  from 
the  above  sources  per  mile  of  road  as  the  Wabash,  because 
the  commodities  excluded  from  the  advance  comprises  only 
about  33%  of  the  tonnage  of  the  Wabash,  whereas  those 
commodities  comprise  as  much  as  85  or  90  per  cent,  of  some 
lines  of  heavy  tonnage,  and  it  is  estimated  that  they  com¬ 
prise  more  than  50  per  cent  of  the  tonnage  of  the  territory — 
in  fact,  those  commodities  likely  comprise  as  much  as  50 
per  cent  of  the  tonnage  of  Group  3. 

These  added  earnings,  or  the  bulk  of  them,  will  be  ab¬ 
sorbed  in  expenses  which  must  continue  to  increase. 

As  a  rule  the  companies  have  no  credit,  and  are,  there¬ 
fore,  bound  to  pursue  a  “hand-to-mouth”  policy,  which, 
after  all,  amounts  merely  to  wearing  out  their  properties. 

Obviously  their  operating  expenses  will  continue  to  in¬ 
crease  until  their  earnings  entitle  them  to  credit  which  will 
enable  them  to  finance  the  acquisition  of  new  equipment 
and  other  facilities  necessary  to  operate  the  properties  in  a 
normal  way  and  at  a  reasonable  expense. 

As  I  have  said,  the  lines  are,  as  a  rule,  without  credit,  and 
they  cannot  obtain  credit  until  their  earnings  show  they  are 
entitled  to  it,  and  their  present  earnings  will  be  largely  ab¬ 
sorbed  in  expenses.  So  an  increase  in  rates  is  absolutely 
necessary  to  enable  them  to  make  a  showing  which  will  jus¬ 
tify  the  financing  of  much-needed  facilities. 

As  pointed  out  by  the  Commission  in  its  report,  adequate 
relief  to  the  lines  in  that  territory  can  only  come  by  a  re¬ 
adjustment  of  the  body  of  rates  to  a  level  with  the  rates  in 
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other  territories,  traffic  density  and  other  relevant  matters 
being  taken  into  account.  The  evidence  shows  that  such  a 
readjustment  is  well  in  hand,  but  that  obstacles  will  likely 
delay  its  accomplishment  for,  say,  a  year.  Those  lines  will, 
in  due  time,  take  up  with  the  Commission  the  subject  of  the 
readjustment  and  earnestly  invite  its  co-operation,  which  I 
think  is  necessary  to  its  success. 

But  in  the  meantime  the  lines  in  that  territory  ought,  if 
possible,  to  have  relief  and  at  the  earliest  moment. 

In  my  judgment  the  restoration  of  railroad  credit  is  es¬ 
sential  to  even  effective  temporary  relief,  and  railroad  credit 
cannot  be  established  if  it  be  true,  as  claimed,  that  the  lines 
in  Trunk  Line  territory  are  tending  towards  the  present 
condition  of  the  lines  in  Central  Freight  Association  terri¬ 
tory.  The  unquestioned  credit  of  lines  like  the  Pennsyl-  - 
vania  Railroad  is  essential  to  establish  the  credit  of  the  rail¬ 
roads  of  the  country.  If  the  credit  of  the  Pennsylvania 
Railroad  and  lines  of  that  kind  suffers,  the  credit  of  the 
weaker  lines  will  collapse. 

The  remedy,  therefore,  in  my  judgment,  is  to  advance  all 
the  rates  which  have  not  already  been  advanced.  That  will 
not  entirely  relieve  the  situation.  If  the  Commission  does 
not  see  fit  to  make  effective  all  the  tariffs,  then  I  submit  that 
the  least  that  can  be  done,  in  view  of  the  condition  of  the 
Central  Freight  Association  lines,  is  to  authorize  advances 
in  the  rates  on  the  nine  excepted  commodities  and  in  the 
rates  between  points  in  Trunk  Line  and  Central  Freight 
Association  territory. 


